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Ttre prlnary Ehreat poaed by an Article V Corrventlou le thet of a coofror
tatlon beLpeen ConSress snd such a Coweutlon. Upon Corrgreea devolvee the
duLy of. call lng a Conventlon on appllcaclon of the Leglslaturee of two-thlrds
of the slates, and approvlng and tran^oul-Ltlng to the ac{rtes for ratl.f lcatlou
the text of any merrdment or e'nendmente agreed upon by Ehe corryentlou. The
dlgcretton w1ch which Congrese nay dlacharBe thle duEy ls pregnanc artth danger
even under Ehe urost ,  ealutary condl t lone.

In Ehe evenc of a dlspuEe betlteen Congreas and the Corrventlon over the
congreselonal role ln perrnltt lng the Conventlon Eo proceed, the Supreoe Ccurt
wcrlld a}noet cerEalnly be aeked to serve sa referee. Because the Cqrrt atght
feel obltged to protect the lnterests of the stetes In the anendoent process,
tt sannoE be asaumed Lhat the Ccurt would autcmatLcally decllne to beccae
tuvolved on the grourrd thar the dlspute raLeed a nonJuattclable poUtLcal
questlon, even lf Congreee sought to delegaEe resolutlon of euch a dlepute to
Lteetf. Dependlng upon the polltLcal etrength of the parttes to the diaprrte,
a decl.glon to abetaln would anount to a Judgrent for one elde or the other.
Ltke an of f lctal Judgnent oo the nerLts, audr a praccLcal reeolrlt loa of the
controversy wcu ld leanre the Court an enetry elcher of Congreaa or of the
Conveot lon and Ehe starea thac branght l t  lnco beLng.

A declalon upholdtng agalnst chal-J.enge by one or rnore statea an actlon

taken by Congreas under Arttcle V would be poorly recetved by the stateg
lavolved. Truly dleaatroue, hoqrever, would be Bny reeult of a confrontatiou

between the Supreue Court and the states over the valJ.dlty of 8n oendneut
propoaed by their Conventlon, Yet the conventlon Procesa cctrl,d, qulte Jnagtg-
ably,  g lve r iee to Judtclal  chal lenges that wotr ld casE the states lnto Jt tst
eudr a confll-ct wlth the Supreue Court desplte congreselonal attemPts to

exclude euch dlsputes f rcn t 'he Courcts puwlew.

At a nlnlmum, Eherefore,  the federal  Judlc lary,  lncluding Ehe Supreue

Cotrrt, w111 have to resolve the lnevltable dlspuCes c /er wMch branch and

level of gcr1/errment rnay be entnrsted to declde eadr of the nany questlons left

open by  Ar r lc le  V-

The only poeelble t lay to c i rcrrmvmt the problemat lc ProaPect,  of  guch

Judlc la l  reaolut lon l -e Eo avoLd use of  Ehe Convent i .on devlce al together unt l , l

lgg reach hus been authorltatlvely clarlf led ln the only manner thet ccrrld

yield def ln l t ive &nsnere wl thout eobrol l lng the federal  Judlc lary ln the

queeC: thrcugh af i  amendment to Art lcLe V tCsel f  .


